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Re:  Derivative Guidelines
Dear My, Wilsen:

I appreciate the opportunity to comment on the proposed revisions to
the Tennessee Derivative Guidelines. The views expressed below are purely my
own and do not reflect the views of my law firm or any client. Before turning to any
specific recommendations, two general observations came to mind. First, with
respect to the swaps that have received media attention, the hedges only purported
to provide a hedge against the risks of rising interest rates reflected by change in
LIBOR. The hedges were not hedges against rising interest rates caused by the
underlying debt becoming “Bank Bonds”. The local government may have thought
the documentation provided protection against any rise In interest rates but the
hedges in question failed to provide any hedge against anything other than change
in LIBOR. In other words, the hedges were only partial hedges and did not afford
protection against rises in interest rates that may have been triggered under the
bond documents and were unrelated to LIBOR changes.

Secondly, even if one assumes no negligent or fraudulent
misrepresentation or hreach of fiduciary duty was encountered in connection with
the placement of the hedge, the financial condition of the swap provider was
integrally connected to the set of circumstances that ultimately has led to
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significant liabilities being asserted against many local governments.  The

downgrade in the credit rating of the swap provider set off a chain of events which

ultimately led to the many providers being able to assert rights to a termination

payment under the hedge. Since market conditions would require a payment to the

swap provider, local governments are being asked to pay such liability even though

their conduct or financial conditlon did not have anything to do with causing the
. swap to terminate.

Responding to these conditions, your office has promulgated new
Guidehnes. In general, these Guidelines increase the reporting and impose
significant new educational and monitoring requirements on state and local
governments proposing to enter into a swap arrangement. Nevertheless, the
proposed Guidelines do not divectly require additional disclosure that might address
the circumstances that has led to the early termination of the swaps receiving
media attention. Under these circumstances, one suggestion is that the Guidelines
be revised to correct the disclosure deficiencies that may exist under the existing
Guidelines. Specmcally, with respect to interest rate hedges, disclosure should be
expressly required that LIBOR hedges are only partial hedges and do not provide a
hedge against the risk of the bonds becoming “Bank Bonds” nor do they provide
protection against teérmination events with the Habilities that ensue caused by the
downgrade in the credit rating of the swap provider.

The second suggested change to the proposed Guidelines follows from
an analysis of when most of the additional reporting is due under the new
Guidelines. = While there is some  additional analysis and some additional
monitoring required at the application stage under the new Guidelines, the swap
1tself and the schedule are only furnished to the State after it has become a
contract. Likewise, most of the new information reporting and monitoring is due
after the swap has been executed. It would seem more appropriate for the State to
require receipt of whatever materials it deems relevant before the swap has been
executed rather than. having the most significant reporting and monitoring
requirements arise after the swap has been executed. By ramping up the
requirements to be satisfied before the swap is executed, it is hoped that
inappropriate swaps can be avoided and post issuance administration work can be
reduced since such adds little in the way of value in terms of protecting the local
government from inappropriate swaps that may have already been entered into.

Finally, and most significantly, the proposed Guidehnes do impose
szgmﬁcant new hurdles that must be cleared before a swap can be entered into by a
state and local government, These include size limitations (relating to debt in the
amount of $50,000,000 or more), term limitations (five yvears or less), and direct
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tying between the swap and the underlying debt requiring parallel debt
amortization and notional amount reduction. Additionally, the debt is to be
structured to match fund availability and is to provide level debt service. While
swap providers would argue that the imposition of these new requirements, either
individually or collectively, undermine the utility of using hedging devices, the
restrictive approach adopted by the Guidelines seems appropriate at least until the
utility of swaps for governmental units has been more convincingly established.
Support for this position is also reflected by the fact that one of the major players
(JP Morgan) has determined that it will cease to write swaps for governmental
units, reflecting perhaps an offhand acknowledgement that swaps are not
appropriate for any governmental issues regardless of the swap’s size, term or
amortization. '

I am also attaching my handwritten comments to the specific language
of the new Guidelines. In many instances, the comments raise additional questions,
Needless to say, I would be happy to discuss with your office any additional
guestions that might arise relating to these comments. Thank you once again for
seizing this issue by the horns and attempting fo deal appropriately with the
difficult 1ssues that arise because of the complexities afforded by swaps,

Very truly vours,

Alexander B. Buchanan

ABB/
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_ GUIDELINES FOR
INTEREST RATE AND FORWARD PURCHASE AGREEMENTS

BACK.GR.OUND’

Smt& iaiatutes dlreci the State Funding Board to establish guidelines, rules or
regulations with respect to inierest rate swap agreer . other interest raie
hedging agreements and forward purchase agreementgdhat may be entered into by
certain local governmental entities. State statiite tire that if such a
Governmental Entity intends to enter into such an; agre t and submits such a
request, the Comptroller is required to determine. whether thé-proposed agreement
complies with the Guidelines and to repo “thereon to the Gover ental Entity. A
Governmental Entity must request th ' {
-adoption by the Governing Body of a re
Guidelines are set forth below.

Fhe Guidelines do not govern'c
statutes other than the Forw-ard
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mm duration of any dertvative instrument.
A Entity and s officials f© Insore they
xecule and maintain g Interest Rate

debt. } een 1%1&*
instroment that
rrridrtiate tha

possess
Agre

grcémeﬁ? Ei £ iize épmz{‘mmuai{si E,mm § rupam;%mi ty
ropriateness of the traosactions aod the legal anthority
; The deciston to enter inte the Agreement is
st of the Governmental Entity’s CEO and Governing Hody,

strietly thed

DEFINITIONS

“&ecountant” shall mean a professional stall member of the Governmental bntity
possessing at least a bachelor's degree or higher in accounting or other hat‘-he s
degree or higher beensed as a Tenressee CPA. This person shall be able w
prepare  independently  US  Governmental Quma;%, Accepted  Accounting
Principles compliant financial statements with complete debt and derbeative
disclusures,
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GUIBELINES FOR
INTEREST RATE AND FORWARD PURCHASYE AGREEMENTS

BACKGROUND

State statutes direct the State Funding Board to establish gumidelines, rules or
regulations with respect to interest rate swap agreemientss, other interest rate
hedging agreements and forward purchase agreements that may be-entered into by
certain local governmental entities. State statitestifs quire that if ﬁuch a
Governmental Entity intends to enter into such |
reqaeb‘a the Comptro}ler is reqmred 1o dete £i

adoption by the (Jovemmg Body of a're
Guidelines are set forth below.

The Guidelines do not govern
statutes other than the Forward'
Authorizing Statutes, whether
debt. Even the simplest Interest

fites or the imelest Rate
he Governmental Entity’'s
s a highly complex financial
financia -R(}phzsncatzon and the ability 1o
the duration of any derivative instrument.
ntal Entity and its officials to insure they

i—upria.teness of the transactions and the legal authority
reement. The decision fo enter into the Agreement is

strictly the'decision of the Governmental Entity’s CEO and Governing Body.

DEFINITIONS

“Accountant™ shall mean a professional staff member of the Governmental Entity
possessing at least a bachelor’s degree or higher in accounting or other bachelor’s
degree or higher licensed as a Tennessee CPA. This person shall be able to
prepare  independently US Governmental Generally Accepted Accounting
Principles comphant financial statements with complete debt and derivative
disclosures.



on the Governmental Entity’s £

I\"'e

Pav'd Effactive _f_Jo9

"Authorizing Statutes" shall mean the Forward Purchase Authorizing Statutes and
In ieres{ R'lte Authorz?m g Statutes, a list of which is attached as Attachment C.

"Chief Executive Ofﬁcer“ or "CEO" shall mean the chief elected official of the
Governmental Entity, or _if there is no such clected official, the chairman or
presiding officer of the Governing Body of the Governmentai Entity.

"Chief Finangial Officer” or "CFQO" shall mean the Fmance Dircctor or oiher
Comparable ofﬁczal Of thv Go»cmmentai l:rmty overses

provide the Governing Body
1 reement transaction from the
entrance decision, execution, fioniton : a‘uon decision to the zmp.—aot

S

'&:h"dﬁfstdnding obligation by type and disclosing amount
; 12ed combmed interest rate for ﬂxed rate debt, a.ctuaI bd@is

badget}ear dl‘ld fund of payment; s mm
2. Total amount of debt of the Governmental Entity by fund, by type, and b J {gm
security;

3. Total amount of variable rate debt of the Governmental Entity with
percent of variable rafe debt by fund, by type, by security, and by total
outstanding debt;
4. Analysis of the effect of rising interest rates on variable rate debt of the
Governmental Entity including impact on financial condition and position; . o
5. Analysis of risk in maintaining variable rate debt on financial condition | *™ ° s
and position; e H

| o]
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nalysis of debt portfolio principal and interest payments on next five
years projected budgets; and

= 3
7. |Governmental Entity’s W compliance with #ts debt

policy including all disclosure requirements for the prior fiscal year.

“Dertvative management report” shall mean a written report of the Governmental
Entity as of the end of the fiscal year that includes, but is not limited to, all of the ’if“\\
following: \
1. Analysis of the impact of outstanding Interest Rate Agreements on the
prior year’s financial condition and position of the/Governmental Entity;
2. Analysis of the impact of outstanding Interest R te Agreemcms payments
on the coming budget year with stress testingtof.risks associated with the

J ! 3 Ana]}“u% of [he impact of basis rlsk e tr
penF : 4. Analysis of early termination, in
Fo S\ considerations associated with out dndmg fnterest Rafe il s, /
A7 p \‘\ 5. Analvsis of hedge effectiveness;
s 4 Y 6. Summary of monitoring for all o Agreements in | @ gl T
v i the prior year;
1.\ 7. Update on method an GF market/termination
4 value and any other atd with Interest Rate
\* Agreemonts; and
///—_) Govern mental Lmlt) ’s
policy in
f;.{ A !

“a (Governmential Entity that provides for
1s on a date greater than ninety (90} days

"Governing " shall mean the legislative body of the Governmental Entity.
"Governmental Entity" shall mean any governmental entity avthorized to enter
into an Interest Rate Agreement or Forward Purchase Agreement pursuant to an
Authorizing Statute. In the case of a conduit financing, "Governmental Entity”
shall include both the conduit issuer and the borrower.
JLA

. “Independent Swap Advisor” shall mean anfs that only provides advisory f%mp&
O e Y €A services with proven experience in the area of derivative transactions for issuers -MAW’ 5
of debt. An Independent Swap Advisor’s fiduciary duty in the transaction is

Y f strictly to the Gevammenta}?ntity inthe cage of a conduit financing, the conduit ln Actin
e!gw% ot é—c*fjtb"*"":‘“’“f ? o 6
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issuer, its staff, consultants and contractors shall not serve as the Independent
Swap Advisor to the borrower. The Independent Swap Advisor must disclose all
- relationships fo anyf{participantfin the transaction. Additionally, the Indepcnd&,nt‘:‘[

f?ém‘“ﬁa%_

/’\ RV ?
' ¥

Swap Advisor must disclose due to its advisory services any investigations it may
be a target of, charges brought, convictions or guilty pleas of any key staff, or any
other actions brought against it.

“Independent Swap Counsel” shall mean an entity who has legal experience in the
area of derivative transactions and whose fiduciary dufy in this transaction is
smc{ly to the Gsver:omﬂ ital Entity. In the case of a condyit nanging, the conduit
issuer, its staff, consultants and contractors shall nofserve as the Independent
Swap Counsel to: the. borrower. Independent Sw, ounsel must disclose all A
' reidilonshlps fo- any pammpcmt in the tmmaut itionally, Independent

& AL 3 ¢
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Edime
other dctmm bmught agam st it.

“Interest - Rate Agraement" shall mean
agreement, an agreement eqtabizshmg an mte
any other interest rate hedgin
cancel such agreements as well

"Interest Rate Aufhonzmg, Statut
statutes author;z' :
Board Guide

ice, publze admm;stralmn with a concentrdtlon
i OF dccountmg being either a Charlered Financial
PE fat Risk Manager (FRM), PRIMA Professional Risk
"GFM; CPA, or CPFQ. This staff member shall be able to

_ icate the imjjact of changes in the derivative or underlving
mem:aI Entity’s ﬁnancidl condition and operations. This staff

Acmummg B nuples debt and derivatives d}%losures

Il PROCEDURE FOR SUBMISSION AND COMPLIANCE REPORTING

A, Form of Submission,

Any request for a report of compliance with these Guidelines for Interest Rale
Agreements or Forward Purchase Agreements shall include such information as
is mqmred in these Guidelines and shall be submitted and signed by the Chief
Exeeutive Officer (LEO)_ of the requesting Governmental Entity. For purposes of
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& \“;
either an Interest Rate Agreement or a Forward Purchgse Agreement, if a conduit
horrowing is involved, both the conduit issuer and the borrower(s) shall
separately prepare and submit requests for reports off compliance and separately
shall meet all requirements of these Guidelines. T independent financial
advisor, Independent Swap Advisor, or Independant Swap Counsel may assist the
Governmental Entity and its staff in preparing a request, but only the CEQO, and no
other person or entity, shall submit a request by mail or in any other manner. A
request submitted by other than the Chief Executive Officer will not be deemed 10
have been properly submitted, and the Comptroller shall immediately retumn the ;ﬁ{ _35
request with an explanation of the pr oyer procedure. S
;8 LIRS
The CEO, the Chief Financial Officer (CFO), th
and the chairs of the finance comntittec and the:
r@quests przor to submission te they C omptro

{ the Governing Body,

view the request,  * B
The documented reviews, incliding the review . 'hal} be included as

part of the request.

&ppmdlx as spemﬁcd bv these -_ nesg I as any other information
uest shall contain the actual

mgnature of
between the?

indicating the date the request was received and referring to the 15-day period
statutory review period, If the request iz deemed Incomplete after
acknowledgement or at time of receipt, the request will not be deemed to have
been received and the Comptroller shall inform the Chief Executive Officer that
the request was incomplete and identify the iem(s} not included. The 15-day
statutory review period shall not begin until a complete request is submitted.

. identification of Authorizing Statute.

In its request, the Governmental Entity shall identify the Forward Purchase
Authorizing Statute or Interest Rate Authorizing Statute under which the request



Bev' Effective _/ tov

. 1s being submitted and identify tbe specific type of Forward Purchase Agreement
or Interest Rate Aoreement for which the request iz being submitted.

'.D. COHdI’[iOﬂ‘% for Entermtr Anto an Interest. Rate or Forward Purchase
-A_gzggm_em

L. Qualifying Debt Structure:
a. Qualifying debt shall be structured with at Jeast level debt
- service. Debt that is determined to be “back loaded” shall not
e qualify to enter into an interest rate agy nent.
‘i‘”"’ E“ ’Wﬁ b: Qualifying debt may have an inifial construction period of
p"f‘"’.l’-'{' o .0 more than three years matching al construction time.
: -c_.‘_ Px Lnupdi pzzyments :»h 1

scal year. ,_.E

ant does not independently prepare the
.8 financial statements, the Governmental

:Governmental Entity's required minimum number of full-

Accoumant; and g
b CFO,C» r’vxh.g}(t' Fﬁ"m # 2_’!

4, The Gevéming.Body hévin.g-all audit committee.

.5, Debt Management and Derivative Policies:
~ac -The Government Entity by action of its Governing Body
-shall have adopted appropriate written enforceable debt and
derivative management policies meeting the standard of the
model finance fransaction management policies developed by
fhe State Funding Board under the authority of Tenn. Code
i\nn Sc.ct;onQ 21- ]31

6

{6 “santicipated aval!abl{? b

hotra vl
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b. Copies of these policies must be included with a request for
a letter of compliance. The Governmental Entity shall include
a statement describing how the proposed transaction complies
with such policies,

E. Report by Comptroller.

After reviewing the request, the Comptroller shall issue a report, referencing the
Forward Purchase Authorizing Statute or Interest Rate Authorizing Statute,
stating that the request by the Governmental Entity eithgfisubstantially complies
with these Cnaidelines or substantially does not complywith these Guidelines. The
report stating that a request substantially complies ¥ithithese Guidelines and the
request submitted must be presented to the Governing:Body at the time of
adoption of the resolution authorizing such 4, rcumnt andibe included in the

record of the meeting,

Any report of the Comptroller relat
Guidelines at the time of the rt,qu-
apprepriateness of the transaction or the legy
Entity to enter into the Agree

does mot relate {0 the
authority of the Governmental

If the request does not comply with ’chcs ‘Gaidelines, *ep{m shall identify the
areas of nom-compliance. A n th. any arcas of non-comphance
corrected by the Ges

vhich the Governmental Entity believes a report of compliance
g of the State Funding Board shall be held to consider the
uest within 30-days of receipt of the appeal request, or as soon
‘quorum can be achieved.

written appe,
thereafier as

(1. Reporting,

1. Execution — Upon entering into an Interest Rate Agreement, the
Governmental Entity shall report the derivative in accordance with the
requirements of Tenn. Code Ann. Section 9-21-151 to the State Director
of Local Finance no later than 45-days after the execution of the
Agreement. The Governmental Entity shall file with the Director a copy of
the Interest rate (ISDA)} master agreement with the Interest Rate
Agreement memo identifying the transaction and the reasons for executing
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it. The Governmental Entity shall maintain a permanent copy of this
-_ _reporf cont&mmg the meme and Agreement.  [f an Interest Raté ]

. Aﬂ_r_eement_ is used to create synthetic fixed rate debt, the Government
Entity shall be required o provide the average coupon rate it would have |
paid on a fixed-rate bond issue on the day the Inierest Rate Agreemezﬂ
was entered.

2. Option - The Governmental Entity shall make a report no later than
'15-days afler the. exercise of an option to the State Director of Local
~ Finance, - This report will detail the reasons fo ting the option, the
details. of the transaction including any costsgelated to exercise and the
impact on its financial position and operati

3. Material Events- Upon the occu
reldtc to the Agreemcnt or the ide

FRATEL I T

e ey itiom or role of monitor;

ny party to the Agreement or

delmqﬁenues
service reserves reflecting

- Defeasances;
. Release, substitution, or sale of property securing
repayment of the securities; and

m. Failure to provide annual financial information as reguired
by these Guidelines, transaction documents, or by law.

4. Quarterly — The Governmental Entity shall submit monthly to the
Jocal Governing Body a report documenting its monitoring activities,
which report is fo be presented at the next meeting of the Governing Body
and included the minutes of the meeting. The report shall include any
- material events affecting the underlying debt or any parties fo the
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transaction, as well as a status update regarding replacement of any
parties.  Such reports shall be submitted to the State Director of Local
Finance on a guarterly basis.

5. Aunnually — The Governmental Entity shall submit annually to the local
Governing Body and to the State Director of Lecal Finance:
a. Debt and Derivative Management Reports as defined in
these Chnidelines, by January 15 of each year,
b, Annual Operating and Capital Budget in the manner of
Tenn. Code Ann. Section 8-21-403 byAmgust 31 of each year;
and
c. Audited Annual Financial
each year.

nts by January 15 of

Agreement any othe _
operations. The repo
assumptians data used ]

preparation assistance from the CFO and
Advisor or Independent Swap Counsel.

reports. Such alterations shall be posted_en the State
omptroller’s website.  The Governmental Entity shall be
ically viewing the website for updates on requirements.

Any Governmental Entity failing to meet the requirements of the Guidelines, including
the reporting requirements of Paragraph G above, shall be placed on a hist of
Ciovernmental Entities in noncompliance. Those Governmental Entities on the list shall
be ineligible to request Letters of Compliance or fo enter into any additional Tnterest Rate
or Forward Purchase Agreements, including those for which they have previously
received a positive report of compliance but have not yet executed the Agreement. The
Governmental Entity may present to the State Funding Board a plan of how it will insure
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i‘tzture compliance with the Guidelines, and the State Funding B!‘.}dl‘d may remove the
Governmental Entity from the list of noncompliance,

V. GUIDELINES SPECIFIC TO IN'I.“EREST RATE AGREEMENTS

Al Conditions to Eutering into an Interest Rate Agreement

1. Size: Oufstand‘ing or to-be issned debt with a principal amount of at
feast $30,000,000 at the time of execution of Lhe initial Interest Rate
-Agreement

2. T}f-pe:.' C
4, Variablg.rate with the meth
interest rate and the proposed:
- costs disclosed.
b. Fixed-rate debt witl
time costs fully d.jscios

etermining the variable

}:ntlty sha
‘O tohave a

a. Th& Gover'
Accountant and

roposed Tnterest Rate A greement detailing
t;al xmpaet on the (Jovemmenm} me s

dep ndent Swap Advisor shall work with the
ifor in planning, designing and execution of the

1itted business purposes:

-3, With Respect To Outstanding Debt:

1 ) Variable-rate debt:
a.} Hedge against increases in the variable-rate paid
by the Governmental Entity using an Interest Rate
Agreement or using an interest rate cap or collar,
b.} Ohjective is to refund at the lTowest possible
fixed-rate using Interest Rate Agreements or caps

~and collars with a decrease of at least 100 basis

points between the actual fixed-rate and the
synthetic rates without incurring refunding costs.

16
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¢} Calculations shall include the fees associated
with variable rate debt as part of the variable rate

debt interest cost.
2.} Fixed-Rate Debt: Create synthetic variable-rate debt
using an inferest agreement that produces a decrease in
interest rate payments of at least 200 basis points without
paying any refunding costs and has underlying short-term
investments that will match the principle amount of the
debt 1o allow asset liability management. The returns on
the short-fem investments are meantdp pay the variable-rate
payment,
b. With Respect To New Issue Debty
1.} Variable-rate debt:
a.) Objwtzva i

! “the lowest possible

nterest Rate Agreements or caps

~with a decrease of at#l
: wactual  fixed-

~and colla
points <Heh
synthetic ra
bh.) Calculations
th mnabie rat

¥ include the fees associated
{ as part of the variable rate

y Interest Rate Agreement shall be entered into unless such
nent relates o a specific identifiable indebtedness of the

incurred or authorized contemporaneously with either the

#execution or effective date of the Interest Rate Agreement and the

Agreement is contingent on the issuance of such debt.

b. The Interest Rate Agreement shall have a life no more than five

(5) vears and shall fiot extend beyond the life of the indebtedness. 1447 okt
¢. The notional amount of the Interest Rate Agreement must , . ,! frn
reflect the amortization of principal of the related indebtedness.

d. The termination or market value of any interest rate agreement /{
entered into with the specified identifiable debt from a request for 4. ;2/ / z
compliance shall be $06.00 on the date the interest rate agreement is

entered.

fﬂ é{fi/‘" I'

11
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‘Basis risk between actual variable-rate and counter-party’s
payment rate shall be documentable and verifiable,
f. The formula used for the payments in a synthetic fixed-rate
Interest Rate Agreement can be changed by filing a new request
for-a report. of compliance on the transaction and recelving a
positive report of compliance then filing a new Tenn. Code Ann,
_Section 9-21-151 derivative disclosure. -
g, Only one Interest Rate Agreement can be outstanding at a time ]
for a specific identifiable indebtedness, a
. h. No Interest Rate Agreement shail b
e.g. 1Yy basis swap: Governmental Enti
the inferest rate market by paying
will decrease against receiving the jeg b
Fized-to-Variable Swap: Goyernmental E . speculates on s
view of the interest rate market by-swapping intgia floating rate 1
believes will decrease against a fixed rate; 3) Swaption; or 4)
Other speculative reasens€xi

r speculative reasons,
'specuiatt,s on its view of
of the gwap it belisves
ieves will increase; 2)

B. Supporting Analvsis.

.-debt’ Thﬂ ana
Agreement dg

i by the Governmental Entity and the
5 analysis shall also include stress testing
“on changes in market condition and the risks
ntal is aware of the various risk impact on the
fal position and condition. The Governmental

. ‘The Governmental Entity must produce this analysis
dependent Swap Advisor and Swap Counsel may be used in
-performmg alysis. The Govemmmental Entity shall bave the analysis
reviewed i Independent Swap Advisor (which is not serving as the
Independent 8wap Advisor on the transaction for the Governmental Entity) as to
the reasonableness of #s methodology, assumptions, and conclusions, This
independent -review shall alse report on any risks not reported in the
Governmental Fatity’s analysis and any difference on the conclusion concerning
‘the impact of the Interest Rate. Agreement on the Governmental Entity’s financial
condition and position.
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C. Procurement of Interest Rate Agreements,

Governmental Entities may enter into an Interest Raie Agreement through
negotiation with a Counterparty or through a competitive bidding process, as
provided by law,

D. Form of Dosumentation.

To document any Interest Rate Agreement, a Governmental Entity shall utilize the
standard documentation prepared by the International Swaps and Derivatives
Association, Inc. ("ISDA™), such as the Master Agreement, Schedule and
Confirmation, with such modifications and supplements as the Governmental
Entity deems necessary to accomplish the poses fof the Interest Rate
Agreement and as approved by the Comptrollg

E. Risks Associated with Interest Rafe Agreements,

o aie jnterest Rate Agreement
ciated with entering into such
fy those risks associated with
ibing the risks impact in
he Governmental Entity’s

Any Governmental Euntity proposing to €
shall be responsible for understanding the risks
an Agreement. The Governmeiital Entity shall idér
a proposed Interest Rate Agre _ isting and de
the analysis required to support the lishment o
husiness purpose, '

any Counterparty to an Inlerest Rate
ther a counterparty, a long-term debt, or a
iterest Rate Agreement is entered into of not
sory from a nationally recognized ratings service. in

for its oblig: under the Interest Rate Agreement from a guarantor, surety or
other credit erthancement provider with a long-term debt or claims paying rating
cqual to or higher than an “AAA/P-17 category.

Eligible collateral shall mean direct obligations of the United States or any agency
thereof. At all times the eligible collateral shall have a market value (as evidenced
by weekly valuations required by Section [V-H) at least equal to 102% of the
termination value of the Interest Rate Agreement. If collateral is required, the
Governing Body shall designate a costodian bank independent of the
Counterparty to hold such collateral on behalf of the Governmental Entity.

13
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- The custodian bank shall be selected from one of the institutions designated by
the State Treasurer of Tennessee as a Trustee Custodian pursuant to Tenn, Code
Ann.. Section $-4-108. The Governing Body shall execute a written custodial
agreement with the custodian bank to provide for the custody of collateral
required from a Counterparty. The custodial agreement shall make specific

reference to the applicable Interest Rate Agreement and shall identify the type of

collateral that the custodian bank may accept on behalf of the Governmental
Entity. The custodial agreement shall also provide that (1) the bank will compare
- the collateral-delivered by the Counterparty to that which has been identified by
the Governmental Bntity and will accept only such collatéral which has been so
identified, (2) the bank will certify to the Governmen ntity that such collateral
. is being held: on behalf of the Governmental Enf ) the bank will assume
- entire responsibility for any. loss ariging from th:
collateral during the pericd it is held by 1b
agreement, except for any loss which may,
bevond the bank’s control, {(4) the ba
written reports concerning any acti :
- collateral shall be rcmoved from the accouf
G@vemmemdl Entity.

sz tht;z ra:tm-g: of the -Gniarantor or
cor i"s S'anended &ﬁ:@r-aﬁ 'Interest

ity and Reserves,

“except in those cases where the Counterparty is
] : ‘guaranty, surety, or other credit enhancement to
the - termitiation valuc of an f{ntﬁ:rest Ratc Agreement either the

orineuticn wifh entering into an Imsrt:st Rate f’wreemem or to
maintain an¥ireserves in connection with such agreement. The guarantor/surety
- shall have and maintain a rating of not less than "AAA/P-17, The Governmental
Entity shall include a plan to replace any guarantor/surety whose rating falls
below “AAA/P-1" with and withowt refunding of the specific identifiable
including the costof términating the: debt with a refunding and costs of replacing
the guarantor/surety without a refunding.

If -the Governmental Enfity uses bond insurance in conjunction with the
- underiying debt the insurer shall maintain a rating of not fess. than “AAA/P-17.

The. analysis of the proposed transaction and derivative shall include the impact of

the insurer falling below “AAA/MP-17.
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H. Financial Monitoring,

Unless the Counterparty has provided collateral to secure its obligations under an
Interest Rate Agreement as required by Section IV-F hereof, the Counterparty
shall agree to provide the Governmental Entity with at least monthly mark-to-
market caleulations showing the current termination value of the Interest Rate
Agreement. If the Counterparty, Guarantor, or Surety has provided collateral to
secure its obligations under an Interest Rate Agreement as required by Section IV~
F hereot, the Counterparty shall agree to provide at least weekly valuations of the
collateral and the termination valie of the Interest Raté Agreement. The
Governmental Entity shall establish an independent process for monitoring and
reviewing the valuations required by these Guid
shall Iedriy describe the process estab%ished "

2. Guarantor/Surety (,
3. Report of Coll lateral

consult withnati inally recognized bond counsel as to whether there are any
restrictions the application or investment of such payment {unless the
Governmenta Lntztv has been advised previously by such counsel that no such
rastriction  exists). A Governmental Entity required to make any payment,
inchuding a non-periodic payment, under an Interest Rate Agreement, shall make
such payment only from sources as are identified in the Interest Rate Agreement
and otherwise are legally available for such payment.

I Skill and Knowledge Reguirementis, -

Any Governmental Entity proposing to enter info an Inierest Rate Agreement is
responsible for understanding the risks associated with entering info such an

15
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Agreement. The Governmental Entity’s CEO and Governing Body (through
2 designated member of the Governing Body and a designated member of the
Aundit Commities) are responsible for obtaining a basic understanding of any
 Interest Rate Agreement and the underlying debt. The Governmental Entity
s re%pansxbie for maintaining staff able to properly understand, monitor,

~and diselose Interest Rate Agreements as well as hiring the necessary
Indepenéent Swap Advisors.

K. {.n:fﬁmmtion Sh_eet.

nterést Rate Agreerent
in tha form of Appendix

- E:v:h request by a Govemmentai Entity to enter into
_ shali be aummpanmd b’y a campiet&d mfﬁmlahon helet

Any Governmental Entity 1
Agreement ._chf:rwi:se -a.tiztho_r z
Agreement: .
1.

;orequest by
ment shall.

Frd d_ciescnbt, haw the }“ozward Purchase Agreemwt is
LT _ the business purpose account the various risks posed by
rate ag emem and tmderiymg debi. The and,lySls must supporf thdt

the. requ&st _ _not be consmered 10 meet the Gu;duimcs For 2 pmpos:.ci da,bt
~ issue this ema s 515 Shall include a comparison of all alternatives considered by the

Govermunental Entity and the reasons for the alternative chosen. MNo Forward
Purchau Agr&umem czhdii be entered mfo unless such agreement relates © a
- .spemﬁc identifiable indebtedness that the Governmental Entity reasonably
anticipates will be issued under. applicable law. The Governmental Entity must
produce this analysis themselves; but, an independent financial advisor and bond
counsel may be used in performing the anabysis, The Governmental Entity shall
have the analysis reviewed by an independent financial advisor not serving as the
financial advisor for the Governmental Entity on the transaction as to the
reasonableness - of its . methodology, assumptions, and conclusions,  This

16
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independent review shall also report on any risks not reported in the
Governmental Entity’s analysis and any difference on the conclusion concerning
the impact of the Forward Purchase Agreement on the Governmental Entity’s
financial condition and position.

., Procurement of Forward Purchase Agreements.

Governmental Entities may enter into a Forward Purchase Agreement through
negotiation of through a competitive bidding process, as provided by law,

D, Form of Documentation.

And content similar to a
ine the rights and

-in the event of
ons. must be

The Forward Purchase Agreement shall be in t
standard bond purchase agreement and shall

Any Governmentat Entity that
responsible for understanding

hase Agreement shall be
entering into such an

ty that has a'&
ateiof execution

the Forward Purchase Agreement. The Governmental Entity
quest submitted to the Comptroller evidence indicating the
surplus of such party. The Governmental Entity shall also

financial rep onsidered necessary,

Q. Application and Source of Pavments.

If a Governmental Entity receives a non-periodic payment in connection with
entering into or performing under a Forward Purchase Agreement relating to tax-
exempt debt, including any termination payment, the Governmental Entify shall
consult with nationally recognized bond counsel as to whether there are any
restrictions on the application or invesiment of such payment (unless the
Governmental Entity has been advised previously by such counsel that no such
restriction exists). A Governmental Entity required to make any payment under a
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. Forward Purchase Agr&&mmt including non-periodic pavments, shall make such
- - payment only from sources as are identified in the Forward Purchase Agresment
.- and otherw 136 are: ie gally av atlable for such pavment,

H. Skill and Knowledge Requirements.

Any Governmental Entity proposing to enter into a Forward Purchase Agreement

i -responsible for understanding the risks associated with entering into such an

Agreement. T he (xﬁvernmﬁntai Entity’s CEQ and Governing Body, are

responsible for (}i}mmma a basic understanding of Forward Purchase

Agreement and the underlying debt, The Goveraméntal Entity is responsibie

for maintaining staff able to properly undersfand,.and execute Forward
Purchase. Agreements as well as the sub bt issuance. The
. (.wermnentai Entity s responsible  for. endent financial
_ advswr{s} :

Lo :'{{nﬁ:;rmat_'ian -Shé_:et;_ o

ter nto a Forward Purchase
orma‘acn sheet in the form of
rmation as is necessary for
lance pursuant (o these

Each request by a Goveramental Entity i
Agreement shall be accomipa sied by a wmpieted: _
Appendix B attached hereto and
the. Comptroller to. mai&e a d ©
: Gmdeimeq SRR -

mery _ .
Adepted f:.eptember 27
Asnended Fuly 30, 20682,
Amended 2009, of

ciober I‘i, 2000;
12003, and 7
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